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BEFORE THE

Federal Communications Commission
WASHINGTON, D.C. 20554 e
HReCeivVED

(n the Matter of AlG 29 /00

FUIFSAL COMBMUNILATIONS COMMIE S 0
MB Docket No 03-13 IFICE Ok THE SLCRFTARY
RM-10628

Amendment of Section 73 202(b)
Table of Allotments,

FM Broadcast Stations.

(Murton and Johnston City, [hinois)

To The Commission

APPLICATION FOR REVIEW

[nfimity Broadcasting Operations, Inc (“Infinity”), licensee of radio stations
WBBM(AM), WBBM-FM, WSCR(AM), and WXRT-FM, Chicago, Illinois, WGN Continental
Broadeasting Company (“WGN), licensee of WGN(AM), Chicago, Tlhimois, and Bonnewville
Internationa) Corporauon (“BIC™), operator of radio stations WNNB(FM), WLUP-FM, and
WDRV(FM), Chicago, llhnois, WTMX(FM), Skokie, lllinots and WWDV (FM), Zion, Ihinors'
(Infiniy, WGN, and BIC, collecuively referred to hercin as “Joint Parties™), hereby scek
Commussion review of the Media Bureau (“Bureau™) Report and Order released July 24, 2003
("Order”),2 which granted Clear Channel Broadcasting Licenses, Inc 's (“Clear Channel”} above-

capuioned requested reallotment ot Channel 297B from Marton to Johnston City, Ilhnos.”

' Thesce tive stations are licensed o Bonneville Holding Company, a BIC-affihated

company

5

Murion and Johnston Crv, Himons, RM-10628, slip op. (MB, rel July 24, 2003).

Ot
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Consistent with the Commussion’s 1ules, thts Application for Review seeks Commission reversal
ol the Bureau's action described above

In support whereot, the Joint Parties have separately filed an Application for Review of
the related Media Burcau (“Bureau™) letter rulimg, also relcased July 24, 2003 (“Letter Rulmg”),4
which (1) granted Clear Channel’s above-captioned major facithties chunge application (the
“Apphcatnion™) and (2) dismissed IntcrMurt Broadceasting of Georgia, Inc 's (“InterMart”™) ubove-
captioned major faciliies change application * As discussed and demonstrated therein, the grant
of the Application und the grant of the above-captioned rulemaking are inextricably hmked The
Burcau’s Letter Rubing and Order cross-1eference each other and each 1s dependent on the
lindings of the other Therelore, to promote efficiency and conserve Commission resources,
Joint Parties set out therr arguments i support of the reversal of the Bureau’s Letter Rubing and

Order in the attached Applicauon for Review, which 1s hereby incorporated by reference

) Clear Channel Broadcastmg Licenses, Inc and InterMart Broadcasting of Georgia, Inc.,
Letter Ruhing (MB, 1ssued July 24, 2003)

Joint Parties do not seek 1eview of the dismuissal of InterMart’s applicauon  Joint Parties
had sought the dismissal of InterMart’s application for reasons essentially adopted in the Letter
Ruling See Clear Channel Broadcastung Licenses, Inc and InterMart Broadcasiing of Georgia,
Inc . Tetter from Joint Parties to Edward P Del.aHunt, Reference No 1800B3-TSN, at 2 (Feb
21.2003) It appears that the staff has granted, with remarkable dispatch, a petition for
reconsideranon that InterMart filed with respect to the dismissal of 1ts above-captioned
apphication  See Public Notce, Broadeast Actions, BMAP-20010719AAO (rel Aug. 19, 2003)
InterMart farled to serve a copy of 1ts petition on Joint Partics despite a clear obhgation to do so
under 47 C FR §§1 1202, | 1208 (2002) and Joint Parties were unaware of the petition’s
cxistence prior to its grant  Joint Parties rescrve the right to address in a imely manner this
extraordinary staff action



Conclusion
For the reasons set forth herein and in the attached Apphication for Review,

imcorporated by reference. Jomt Paruces respectfully request that the Commussion rescind the

Oider
Respectfully submitied,
WGN CONTINTENTAL INFINITY BROADCASTING
BROADCASTING COMPANY OPERATIONS, INC.
. . ', ] af S —
By ,Ai_a_fz'uvug_ V\Jilotfﬂd By (fI;/W / ! M
R Clark Wadlow RV Steven A Lerman
;‘ Dennis P Corbett
Sidley Austin Brown & Wood LLP Jean W Benz
1501 K Strect, NW
Washington, DC 20005 Leventhal Senter & Lerman PLLC
(202) 736-8215 2000 K Street, NW
Suite 600
Washington, DC 20006
BONNEVILLE INTERNATIONAL (202) 429-8970
CORPORATION

By ?;u«;,ﬂ\_ 2 Seittien

Kenneth E. Satten - ‘1'_,4,?5

Wilkinson Barker Knauer, LLP
2300 N Strecl, NW

Suite 700

Washington, DC 20037

(202) 783-4141

August 25, 2003



CERTIFICATE OF SERVICE

[, Rebecca J. Cole, hereby certify that a copy ol the foregoing “Apphcation for
Review™ was manled, first class postage prepaid, this 25" day of August, 2003 to the
tollowing

*Peter H Doyle

Chief, Audio Division, Media Bureau
Federal Commumications Commission
445 12" Sireet, SW

Room 2-A267

Washington, DC 20554

Murk N Lipp. Esquire

Vinson & Elkins, LL P

The Willard Office Building
1455 Pennsylvama Ave , N W.
Washington, D C 20004-1008

Laurcn A. Colby

Law Offices of Lauren A Colby
10 East Fourth Street

PO Box 113

Frederick, MD 21705-0113

*By Hand
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Rebedced J. Cole




BEFORE THE

Federal Communications Commission
WASHINGTON, D.C. 20554

In the Matters of

Application of

Cicur Channel Broadcasung Licenses Inc
For Muayor Moditication 1o 4

Construction Permit

Station WHTE{AM) Johnston City. Hlinons
(Facithty 1D # 87178

Application of

InterMart Broadcastmg of Georgia. Inc
For Mujor Modification 1o a
Construcnon Permit

Stanon WSWK{AM) Adel Georgra
(Facilin ID # 87118)

To The Commission

BMAP-200107193 AN

BMAP-20010719AA0

APPLICATION FOR REVIEW

Infinity Broadeasting Operanons Ine (“Infinity ™). hcensee of radio stanons

WBBM(AM: WBBM-FM WSCR(AM). und WXRT-FM. Chicago. lllinors WGN Conunentil

Broudcusuing Company C"WGN™) heensee of WGNIAM). Chicago. lThnows. and Bonnewville

International Corporation ("BIC™). aperator of radio stanons WNND(FM). WLUP-FM., and

WDRN (FM). Chicago. IThmors, WTMX(FM). Skokie. [llinors and WWDV(FM). Zion, limors'

(Infimity. WGN and BIC. cotlectivelv referred to heren as “Joint Parties™). hereby seek

Comnussion teview ol the Media Bureau ("Burcau™) letter ruling released July 24 2003 (“Letter

Ruling™y which (1) granted Clear Channel Broudcasung Licenses. Inc s (*Clear Chunnel™)

Thesce tive stations are licensed to Bonnevilie Holding Company. a BIC-atfihated

company



above-captioned major faciiities change application (the “Apphicauon™) and (2} dismussed
InterMart Broadcasung of Georgia, Inc.’s (“InterMart™) above-captioned major facilines change
applicanon ~ Consistent with the Commussion’s rules. thts Applicauon for Review seehs
Commussion reversal of action (11 descnbed above © In support whereof the followine 1s shown

I Background.

On July 19 2001 Clear Channel and InterMart tied the ubove-cuptioned major

modilication applications  InterMart’s proposed operztion of WSWK 1s short-spaced 1o
WHTE s current facthues. InterMart’s application was therefore expressty contingent on the
arant of Clear Channel s Apphication On May 31, 2002, Joint Parues filed a Joimnt Peution to
Deny Clear Channel's Application. on the basis that grant of the Appliciation would lead to the
loss of Johnston Ciy's sole [ocal radio transmission service in contravention of Section 307(b} of
the Communicatuons Act ol 1934 and established Commussion policy  In response. on June 12.
2002, Clea Channel filed a Peution for Rule Making seehing to amend the FM Tuble of

Allotments o delete Channel 297B at Manon. [Ihnois and reallot the channel 1o Johnston City.

Ciear Channel Broadcasing Licenses. Inc and nterMari Broadcasung of Georgia, Inc |
Letler Ruling (MB 1ssued July 24, 20031 By a separate report and order released the same day,
the Burcau granted Clear Channel’s imextricably Iinhed requested reallotment of Channel 297B
trom Maurion to Johnston Cry. Winots - Marion and Johnsion Cuv, o, RM-10628, shp op
(MB el July 24 2003) (*Order ™ (Letter Ruling and Order collecuvely referrcd o herein as

Burcau Decisions™)

Jomnt Parues do not seek review of the dismussal of ImerMan’s applicanon Joinl Parties
had sought the dismissal of InterMart s apphication for reasons essentially adopted in the Letter
Ruling  See Clear Channel Broadcasung Licenses, Inc and InterMart Broadcasiing of Georgu,
inc . Letter from Joint Parties 1o Edward P Del.aHunt. Reference No 1800B3-TSN. at 2 (Feb
21.2003) It appears that the staff has granted. with remarkable dispatch. u pettion tor
reconsideration that InterMan filed with respect 1o the dismissal of 1ts above-captioned
apphcation See Public Nonice. Broadeast Actions. BMAP-20010719AAQ (rel Aug 19. 2003)
InterMart fuiled 10 serve a copy of s petition on Joint Purties despite a clear obligation to do so
under 47 C F R &% 112021 1208 (2002) and Jomnt Parues were unaware of the pelition’s
extstence prior w its grant Joint Parties reserve the right 10 address 1n @ timelv manner this
eatraordinary statf action
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Illors, and promising to file an application to modify the license of Manon station WDDD-FM
accordingly upon grant of the Petition. On June 13, 2002, Clear Channel and InterMart filed
sepurate Oppositions to Joint Parties” Petuon 1o Deny - On June 23. 2002, Joint Parties
submitted @ Joint Replv 10 Opposiuion to Joint Pettion to Deny. noung that Clear Channel s
¢pphication had now become impermussibly conungent on the Bureau s grant ot Clear Channel's
June 12,2002 rule making proposal  Joint Parues also demonstrated thut Berw v the proposed
community of heense in Clear Channel’s Applicauon. was not sufficiently independent of 1ts
ncighbor Chicago so as to warrant a first jocal service preference under the Commission’s
atlotment prionties

The Buieau subsequentdy relcased o January 15, 2003 Nouce of Proposed Ruiemaking
seehime comment on Clear Channel’s proposed Muron to Johnston City re-allotment Cleas
Channel filed comments in support of and Jomt Parties filed comments opposing. the
reallotment on March [, 2003 Joint Parues argued that the reallotment would not advance the
Commussion’s core altotment priorties and that grant of the allotment was impermissibly

contneent on grant of the Apphcauon  Ciear Channel foled Repty Comments en March 23.

8 The Commission Should Reverse the Bureau Decisions. They Contravene the
Commission’s Prohibition Against Contingent Applications.

In then Joint Petition 1o Deny the Applicaton. Joint Purties brought to the Bureau's
auention a mdtier of utmost importance. one that Cleur Channel had giossed over — grunt of the
Applicauon to relocate WHTE approximately 455 km. to i close-in suburb of Chicago, would
cffectively remove Johnston Cuty s sole local ransrssion service  In erantme Clear Channel '
proposdl. the Bureau agreed with the Joint Parties. recognizing that “it 1s reasonable to conclude

that [grunt of the Application] will itheiy resultin the eventuai loss of Johnston City's only local
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transmussion service.”™ As noted above, Clear Channel’s response to this fatal deficiency, afier
the Joint Parties called 1t to the Commussion’s attention, was to interpose a new rule making
petion seeking to reallot another Clear Channel station. WDDD-FM. from Manon. ltlinois 10
Johnston City  In s Peunion for Rule Mahing Clear Channel asked that the Bureau 1real
Johnston City asaf it were devord of local service and accordingly. consider the proposal as
resulting in a preterennal arrangement of aliotments  Clear Channel needed the Bureau 1o ienore
the tact that a1 the ume of the filing Johnston City was served by WDDD{AM) and 115 associated
expanded band stauton WHTE(AM)  Stated another wuy. the grantability of Clear Channel’s rule
making proposat was contingent on the grant of the Apphcation. while the Application s
vrantabihty was contingent on grant of Clear Channel’s rule muking proposal  Without the grant
ot the rule makmg proposal as noted in the Bureau's Letter Rubing. grant of the Application
would effecuvelv remove Johnston City s sole local transmussion service in contravention of the
Commussion s ullotment priorities

Joint Paries once agam umely and properly brought to light what Clear Channel had
latled to acknow ledge in 1ts pleadings — this nme that Clear Channel’s two proposals were
impermissibiy contingent on one another  Joint Parues rarsed this urgument at the earliest
possible opportunity -- their Joint Reply to Opposiuon o Joint Petitjon to Deny -- hecause Clear
Channel had not filed 1ts conungent proposal unnl atter (and indeed 1n response to) the Joint
Pcution to Deny — In therr teply. Joint Parties not oniy pat the 1ssuc squarely before the Bureau.

but cited case faw directly on point 1o demonsirate that Clear Channel’s now conungent

Letter Ruling at &
) The Jomnt Petition to Deny was submitted May 31. 2002. the contingent Petiion for Rule
Muhking was tiied June 12. 2002 and the Joint Reply to Opposiuon to Jomnt Peution to Deny was
submuticd Junc 25. 2002



application had run afoul of the Commussion’s prohibition of contingent applicauons

Despite the fact that Joint Parties unequivocally and timely raised the disposiuve issue of
the imperrmmussibly contingent nature of Clear Channel’s Application. the Letter Ruling 13 sideni
on e nsue This futlure 1o address a key 1ssue fatally undermines the Bureau s Letier Ruling
The D C Crrewst has ruled that such lupses render the Bureau “intolerahly mute ™ That 1y the
Burcau 1« under an obhgation 1o~ supply a reasoned analvsis” for its decision and * must
articulate with clanty and precision s findings and the reasons for s decisions ™ In its Letter
Ruling eranting the Application. the Bureau farled to comply with this obligation and the Bureuau
decision must be reversed accordingly

The Letter Ruimg s glaning omission 1s ineaplicable 1n the purticular context of this
proceeding. where the Bureau express|v relied on Section 75 35717 of the Commussion’s Rules in
support ot s decision to return the InterMart application as madvertently accepted for filing  In
that poruen of the Letter Ruhing. the Bureau recognized that 1t could not grant the InterMan
applicanon because 1t wus “conungent on the ¢ranting of” the Clear Channei Apphication and no
excepuon applicd  The Bureau went on to state that InterMart had not sutficiently demonstrated

specral circumstances Jusuiving a warver of the rule The Bureau returned InterMart’s

: Crreater Boston Television Corp v FCC. 444 F 2d 841, 852(D C Cir 1970). cert
demed 403 US 923 (1971) (CAn agency s view of what 15 1n the pubhic interest muy change,
cither with o1 without a change mn circumstances  But an agency changing its course must supply
o reasoned analvsys imdicaung that pnor polictes and standards are bemng deliberately changed.
not casuatly 1gnored. and 1f an agency glosses over or swerves from prior precedents without
discussion 1t may cross the line from the tolerably terse to the intolerably mule 7) (iternal
ciauons omitted). see afso PG & E Gas Transmissiony FERC. 315 F3d 383 (D C Cir 2003)
'FERC « tatlure 1o come 1o terms with 11s own precedent reflects the absence of a reasoned

decisionmaking process  }

Crreater Boston Television Corp 444 F 2d a1 852

~

WAIT Rucioy FCC 418 F 2d 1153, 1156 (D C Cir 1969), cert demied. 409 U'S 1027
1972y cciung Pernian Basm Rate Caves, 390 U'S 747,792 (1968))
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appiication, therefore, as impermissibly conungeni. This return of the InterMart applicauon was
Clearly correct. Yet, the Bureau should also have recognized that it could not grant the Clear
Channei Application either. because 1t 15 “contingent on the granung of ~ a later-filed rulemuking
proposal lromcally. the Bureau nghtfully returned InterMart’s apphcation due to 4 contingency
that InterMurt was open and forthright about while grunung Clear Chunnel s Apphcation despie
1T~ Lanlure even 1o achnowledge the contingency

In 115 Order. the Bureau again tarls to give “reasoned consideravon™ 10 Joint Parties
giguments  The Bureau cures no precedent tor 118 bald assertion that “Section 73 3517 ot the
Rules s imited 1o contingent apphications and does not apply to related apphcation and
rulemakinge proceedings ™ The Bureau mukes no atempt 1o reconcile 11s decision with its own
contrary precedent. set forth below

More than 40 vears ago. the Comnussion recognized the pitfalls associated with
contingent proposals ' The current conungent application rule. 47 C.F R 73 3517, concisely
provides that “Contingent apphcations ior new stations and for changes in facihues of exisung
stations are not acceptabte tor filing 7 Although conungencies are permulled only very rarely in
the application context the use of conungent proposals 1s permitied somewhat more broadly in
rulemahines — but only when the conungencies are submitted simullaneously in a petinon for

11
rule making or counterproposal that 1s substanually complete when filed © The rulemaking

4 -

Order al para 7

v Pubiic Notrce  Connngent Applicanons i the Broadeast Sernvices. 22 R R299 (1961)

a See Parker, Arizona. 17 FCC Red 9578 {MB 2002) In the Order, the Bureau stated, “the
Commussion routinely allows allotment *backhillls™ bv exisung stations 10 preserve local service ™
Order at para 7 In a decision adopted by the Assistant Chief of the Audio Divtsion on the
same day 1hal he adopted the Order. he notes “the Commission determined that the *backfill’
praclice was uncertain. time consuming and a potential cause of itractable spectrum
entanglements = Barnwell, South Carolina, and Pembroke, Douglas. Willacooche, Stareshoro.
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context allows for addinonal flexibility because proposais are exposed to the hight of public
notice, comment, and counterproposal, allowing the Commussion to more fully consider the
public interest implications of a given proposal Here. the Application proposed a change in
WHTE « facihties even more far reaching than that proposed v a tvpical rule making. i an
apphication contest that does not allow for counterproposal  Under these ciicumstances the
Bureau should have msisted on strict comphanee with all of the Commussion’s rules = Grant ol
Clear Channel s proposals established new Commussion precedent i an area o utmost
importance Lo the public miterest. premised on a contingenc)

in & case directly on point. the Chiet of the Audio Services Division returmed as
improperly accepted for filing an apphication that was contngent on a separate rule making
proceeding In the Hearng Destgnation Order in MM Docket No 88-339. 4 Panama Cits.
Fiorida rudio proceeding. the ASD Chief dismissed an application that had requested a waiver
for a shori-spuced FM transmitter site A P Walrer. Jr . 4 FCC Red 633 (1989 The disrmissed
apphecant had argued that the grant of a channel upgrade to an existing broadcaster that was being
sought in u separuale rute making proceeding would eliminate both the short-spacing and the need

tor a warver  The Cluef fornd the separate rule mahme 1o be a faral contmgency Justas m AP

Preleesks, Fase Dublin. Swannvboro aind Twin Cin, Georgia. DA 03-1936 (rel July 25.2003),
crung Pacific Broadeastng of Missorrs LLC 18 FCC Red 2291 (2003). recon pendmg  In
Pacific Broadeasimg of Missourr the Commussion itself noted that “Backfill allotments permit
the filing of inherently contingent proposals. and create the potenuial for the type of problems and
resource hurdens that led to the codification ot the Commussion’s general prohibition on filing

conungent appheauons * Pacific Broadceastmg of Misonr. 18 FCC Red at para 14
- Srgnificantly. the Commussion has exhibited a particular sensiuvity 1o conuingent
apphcatons imvoiving the expanded AM band  Notc } to Seciion 73 3517 provides that no
apphcation to move 1o the expanded band may be part of “contingent applications associated
with avoluntary agreement ™ 47 CFR § 73 3517 Note |
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Walter, Jr., Clear Channel “would require [the Commussion] to accept an application contingent
upon a proposed Rule Making ... thus violating 47 C.F.R. 73.3517....” Id. at para. 6.

The Bureau has also rejecied rule making proposals contingent on applications as
violative of the conungent apphcation rute  Just tliree months age. the Bureau rejected a rule
making proposal. which (as in the proposal now betore the Commuission) was contingent on the
orant of an apphicavon  The Bureau in that case stated “We reject Jomnt Paries argument that 1
downgrade proposal complies with the contingent apphication procedures [Thesc procedures
do] not authorize the filing of contingent rulemaking petinons ™"

The contusion and mischief created when the Bureau strans to grant contingent
proposals 1s evident in the Bureau Decisions themselves. which are predicated on u foundation of
intangibles und indefinites  In the Order. the Burcau notes that 1t 1s granting the Manon 1o
Johnston Cuy allotment based on the “igeh hikelthood that Petutioner will surrender the

" The Bureau concedes. however, that it has

WDDD(AM) authonizauon in o number of vears’
no was to require deliverv ot the public interest benefits 1t projects. that Clear Channel controls
the Manon/Johnston Cits/Berwyn chessboard (e g . Clear Channel ulumatels decrdes whether to
serve Johnston City or Berwynt The Commussion should not allow itself 1o be reduced to an
oddsmahker assessing assumpuons and ikelihoods. as has happened here What the Bureau

. LRV “
describes as refatrvely unusual crrcumstances really amount to nothing more than a “garden

vdAnicty o impermiessibte contingency

" Ouanah, Archer Cinv, Converse, Flatoma, Georgeiown. Ingram. Keller. Knox Cuv,
Lakeway Lago Vista, Llano, McQueeney, Nolanville, San Antonmio. Sevmonr. Waco and
Welligron, Texas and Ardmore Duram, Elh Ciry, Healdron. Lawion and Purcell, Oblahoma, 18
FCC Red 9495 pura 3 (MB 2003)

Order at para 6 (cmphasis added)

I I
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It shouid also be noted that, 1n going to considerable lengths 1o grant Clear Channel's
Apphcauon, the Bureau created yet another conungency. The Letter Ruling expressly
conditioned “grant of the Clear Channel Application on the intianon ot replacement radio
broadcast service at Johnston City. not to include WDDDtAM} 7 Letier Ruling a1 § (ciuing 1o
the Ordery Likewise. the Order states that  “In a separate action taken today . the statf grants the
Berwvn Apphication  In order 1o ensuie an adeguate level of service in Johnston City the WHTE
construction permit includes u condition providing that operations of Statton WHTE may not
commence until a new local service 1s imitiated at Johnston City & Order at pare 7 In order to
commence service at Johnston City Clear Channel needs 1o file an apphication  Grant of the
Applhicaton s therefore impermussibly conuingent under Commussion Rule 73 3517 on grant of
that application necessary to commence service at johnston City - This new contingency -- onc
Jpplicaton contngent on another applicatton -- 15 barred even under the Bureau's own flawed
interprctation of Section 73 3517

The prohibition on conungent applications was meant to prevent the guessworh and
wagerng associated with conungent proposals and associaled with Ciear Channe!’s proposals n
this mstance  The Burcau lost sight of this simple rule when 1t decided 1o grant Cieur Channel’s

contingent Applicution  lts decision should be rescinded



II1. Conclusion

For all of the foregoing reasons. Joint Parties respectfuliy request that the

Commussion rescind the Letier Ruhing.

Respectfully submutied

WGN CONTINTENTAL
BROADCASTING COMPANY

//'7 (O Ctpallor

R Clark Wadlow e

Sidlev Austin Brown & Wood LLP
1501 K Street. NW

Washimgton DC 20003

(2023 730-8215

BONNEVILLE INTERNATIONAL
CORPORATION

s Lomatd £ {.Qa;

Kenneth E Satien

Wilkinson Barker Knauer. LLP
2300 N Street. NW

Suite 700

Washington. DC 20037

(202) 783-4141

August 25. 2003

INFINITY BROADCASTING
OPF/RATIONS INC.

l///}44«/“ WC'M/

g[even A Lerman
Denms P Corbetl
Jean W Benz

Leventhal Semter & Lerman PLLC
2000 K Street. NW

Suie 600

Washington. DC 20006
(202)429-8970
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Federal Communicauons Commission
445 127" Street. SW

Room 2-A267
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